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AMENDED
OPI NI ON REGARDI NG MOTI ON TO ENFORCE
CONTRACTUAL ARBI TRATI ON

On January 28, 1994, the Debtor in Possession ("DIP") filed
suit agai nst Granger Construction Conpany seeking judgnment in the
anount of $208, 618. 00. Granger's answer denied that the DI P was
entitled to such relief.

On May 27, 1994, Granger filed a notion asking that "this



Court enforce the arbitrati on agreenment between the parties and t hat
this adversary proceeding be dism ssed with prejudice.” Ganger's
Motion to Enforce Contractual Arbitration Provision and to Dism ss
at p. 3. According to Granger, the matter raised by the DI P's
conplaint is subject to a clause contained in two separate
construction contracts signed by the parties which states in
pertinent part that the parties' "ultimte dispute resol ution nmethod
shall be by arbitration and the agreement to arbitrate shall be
specifically enforceable in court. The only judicial renmedies in
court available to the parties shall be to enforce the arbitration
agreenent and the arbitration award, if any." Defendant's Brief in
Support of Mdtion for Arbitration at Exhibit A Article 24B(5); id.at
Exhibit B, Article XXIVB(5). In responding to this notion, the DI P
inplicitly conceded that the parties' disputeis covered by the foregoing
arbitration clause. Thus the only issue raised by Granger's notionis
whet her the clause is enforceable.

I n argui ng agai nst enforceability, the DI P citedCuvrellv.Mazur,
649 F. 2d 1229 (6th Cr. 1981), acaseinvolvingsimlar facts in whichthe
Sixth Grcuit affirned the l ower courts' refusal to enforce an arbitration
provisioninthe parties' contract. Insoruling, the court concl uded t hat
a bankruptcy court need not make "a finding that the arbitrati on would
subvert special bankruptcy concerns” before declining to enforce an

arbitration agreenent. Idat 1233. Alternatively, the court stated that



“"[e]l]venif afinding that arbitration will subvert special bankruptcy
i nterests were necessary, " such a "findi ng has been nade" because "t he
[ debt or' s] general creditors woul d not be representedinthe arbitration
between . . . thetrustee” and the other party tothe contract. Id.at n. 1.
As wi || be expl ai ned, however, subsequent casel aw has underm ned t he
validity of both of these hol dings.

| n Shearson/American Express v. McMahon, 482 U. S. 220 (1987), the
Court was faced with the question of whether "predi spute arbitration
agr eenent s bet ween brokerage firns and t heir customers” coul d be enf orced
wi th respect to "a clai mbrought under 810(b) of the Securities Exchange Act
of 1934" and "a cl ai mbrought under t he Racket eer I nfl uenced and Corr upt
Organi zations Act (RICO)." Id.at 222. The Court relied heavily on the
Federal Arbitration Act, 9 U S.C. 81 etseq.,noting that 83 of that act
"provides that a court nust stay its proceedingsif it is satisfiedthat an
i ssue beforeit is arbitrable under the [parties'] agreenent." Idat 226.
M ndful of this "federal policy favoring arbitration,” id.(citation

omtted), the Court defined the issue before it in the follow ng terne

To defeat applicationof the ArbitrationAct inthis
case, . . . the McMahons nust denonstrate that
Congress intended to make an exception to the
Arbitration Act for clains arising under RICOand t he
Exchange Act, anintention di scerniblefromthe text,
hi story, or purposes of the statute.

Id. at 227.

I n t he bankruptcy context, at | east one court has cit ed McMahon,



correctly inmy view, for the propositionthat a party opposi ng enforcenent
of an arbitration clause has the "burden of show ng that the text,

| egi slative history, or purpose of the Bankruptcy Code conflicts withthe

enf orcenent of an arbitration clause."” Hays&Co.v.MerrillLynch,Pierce,Fenner

&Smith,885 F. 2d 1149, 1156 (3d Cir. 1989).! Thus | believe t hat Cuvrellhas

been overrul ed i nsofar as it held that a bankruptcy court may properly

refuseto enforce an arbitration clause notw thstandi ngthe lack of "a
finding that the arbitrati on woul d subvert speci al bankruptcy concerns.”
SeelnreP&GDrywalland AcousticalCorp.,156 B. R. 704, 705 (Bankr. D. Me. 1993)

(criticizing"courts [that] have succunbed to judicial inertiabyrelying

on ol der cases [i ncl udi ngCuvrelll and i gnoring recent devel opnents inthe

Suprene Court,"” and favorably citing Hays).

As noted, Cuvrell s alternate holding was that the |ack of

creditor representation in the arbitration proceeding justified the
bankruptcy judge's refusal toenforcethe arbitration clause at issuein

t hat case. Inconsideringtherelevance of that determ nation here, two

The court inHayslimted this assertionto non-core proceedi ngs.

See885 F. 2d at 1156. For purposes of det erm ni ng whet her Congress i nt ended
to carve out an exceptionto 83 of the Arbitration Act, the core/ non-core
di stinction would seemto be of only indirect significance. But for what
it iswrth, | note that the breach of contract issues raised inthis
proceedi ng are cl early non-core. SeelnreBritton,66 B. R. 572, 574 ( Bankr.
E.D. Mch. 1986); InreAtlasAutomation,inc.,42 B.R 246, 10 B. C. D. 118 ( Bankr.
E.D. M ch. 1984); seealsoSandersConfectioneryProductsv.HellerFinancial,973 F. 2d
473, 483 (6th Cir. 1992), cert.denied,122 L. Ed.2d 355 (1993) ("A core
proceedi ng ei t her i nvokes a substantive right created by federal bankruptcy
| aw or one which could not exist outside of the bankruptcy.").
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poi nts bear enphasis.

First, Cuvrellstressed that "[t] he sol e question [before the
court] i s whether the bankruptcy judge abused his discretioninrefusingto
order the trustee to submt to arbitration.” 649 F.2d at 1233. The
concl usi on t hat t he bankruptcy judge had not abused his discretionis far
different froma holding directing a court not to honor contractual
arbitration provisions. As far asonecantell, the Sixth Circuit m ght
just as easily have affirmed a contrary ruling by the bankruptcy judge

Second, the assunption underlyingthe Sixth Circuit's concern
regarding creditor representationis that creditors are not represented by
the trustee. This assunptionis unfounded, as i s nade cl ear by a nunber of
Sixth Circuit and ot her deci si ons rendered si nce Cuvrell. | n FordMotorCredit
Co.v.Weaver,680 F. 2d 451 (6th Cir. 1982), for exanple, the Sixth Circuit
stated categorically that "[a] trustee in bankruptcy or a debtor in
possessi on, as a fiduciary, represents both the secured and unsecur ed
creditors of the debtor." Id.at 462 n. 8. SeealsolnreC-LCartageCo.,899 F. 2d
1490, 1492 (6th Gr. 1990) (referringtothetrustee "as the representative
of the general creditors"); InreWhite,851 F. 2d 170, 174 (6th G r. 1988) ("By
setting out his position as representative of the debtor's creditors, the

[ bankruptcy] trustee coul d make t he state court aware that ot her parties’

interestswill be affected by the property division[inthe debtor's divorce
proceedings] . . . ."); MeyerGoldberg,inc.ofLorainv.Goldberg,717 F. 2d 290, 293

(6th Gr. 1983) (Appellants could not intervene as of right inan antitrust



action prosecuted by the bankruptcy trustee because they "failed to

denonstrate that their interest as stockhol ders and creditors [of the

cor porate debtors] i s not adequately represented by the Trustee."). See

generally Commodity Futures Trading Comm'nv. Weintraub, 471 U. S. 343, 355 (1985)
(inplicitly acceptingthe propositionthat "bankruptcy trustees represent

creditors"); InreLuster,981 F. 2d 277, 279 (7th Cir. 1992) ("Atrustee

i n bankruptcy represents the interests of creditors."); InreThompson,965
F.2d 1136, 1145 (1st Cir. 1992) ("[T]he chapter 7 trustee [is] the duly
appoi nted or el ected representative of allunsecured creditors. . . ."); In
reStilll963 F. 2d 75, 78 (5th Cir. 1992) ("[T]he Trustee . . . represents allof
[the debtor's] unsecured creditors."); InreDavis,899 F. 2d 1136, 1144 (11th
Cir.), cert.denied, 498 U. S. 981 (1990) ("[A] bankruptcy trustee represents,
inpart, agroup of creditors who share t he comon i nt erest and pur pose of
recovering the maxi numreturn on the debts owed to them "); cf.InreRCS
EngineeredProductsCo.,No. 91- 30695, 1994 W. 239377, at *9, 1994 Bankr. LEXI S

827 (Bankr. E.D. M ch. May 31, 1994) (coll ecting cases for the proposition
that creditors are generally bound by the actions of the bankruptcy
trustee). Because Cuvrell' s alternate holdingis based on a fal se preni se,
subsequent |y repudi at ed by the court which utteredit, | reject that hol di ng
as unpersuasi ve.

Of course, there may be circunstances i n which atrustee--or, as

inthis case, the DI P--cannot adequately represent the interests of a



particul ar creditor. SeegenerallyRCS,1994 W. 239377 at *9. But the DIP
has made no such showi ng here, nor didit offer any other rationale for
i mpl yi ng an exceptionto 83 of the Arbitration Act whi ch woul d render the
arbitration clause unenforceabl e. Becausethe DIPfailedto neet its burden

of proof, Granger's motion will be granted.

Dated: July 14, 1994.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



